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 he IPTS Report is produced on a monthly basis - ten issues a year o be precise, since there

are no issues in January and August - by the Institute for Prospective Technological Studies
(IPTS) of the Joint Research Centre (JRC) of the European Commission. The IPTS formally
collaborates in the production of the IPTS Report with a group of prestigious European institutions,
Jorming with IPTS the European Science and Technology Observatory (ESTO). It also benefits from
contributions from other colleagues in the JRC.

The Report is produced simultaneously in four languages. The master copy is in English and
translated versions are produced in French, German and Spanish. The fact that it is not only
available in several languages, but also largely prepared and produced on the nternet’s World
Wide Web, makes it quite an uncommon undertaking.

The Report publishes articles in numerous areas, maintaining a rough balance between them,

and exploiting interdisciplinarity as far as possible. Articles are deemed prospectively relevant if
they attempt to explore issues not yet on the policymaker s agenda (but projected fo be there sooner
or later), or underappreciated aspects of issues already on the policymaker's agenda. The multi-

stage drafting and redrafting process, based on a series of interactive consultations with outside
experts guardntees quality control.

The first, and possibly most significant indicator, of success is that the Report is being read. The
ssue 00 (December 1995) had a print vun of 2000 copies, in what seemed an optimistic
Dprojection at the time. Since then, readership of the paper and electronic versions has exceeded the
50,000 mark. Feedback, requests Jor subscriptions, as well as contributions, have come from
policymaking (but also academic and private sector) circles not only from various parts of
Europe but also from the US, Japan, Australia, Latin America, N. Africa, elc.

We shall continue to endeavour to find the best way of fulfilling the expectations of our quile
diverse readership, avoiding oversimplification, as well as encyclopaedic reviews and the
inaccessibility of academic journals. The key is to remind ourselves, as well as the readers, that
we cannot be all things to all people, that it is important fo carve our niche and continue
optimally exploring and exploiting it, hoping to illuminate topics under a new, revealing light for
the benefit of the readers, in order to prepare them for managing the challenges ahead.
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Geographical Indications: Important |
Issues for Industrialized and Developing

Countries

Felix Addor, Nikolaus Thumm and Alexandra Grazioli, Swiss Federal

Institute of Intellectual Property

-developing countries.

Issue: Geographical indications (GIs} are intellectual property rights which identify a
good as originating in a certain territory or a region where a given quality, reputation
or._other characteristic is essentially attributable to its geographical origin. in an .
increasingly globalized economy, such a cbnnection between products, theii‘ method of
production and the region of origin aliows for niche marketing, brand development and
extracting value from reputable indications. v

Relevance: The appropriate use of Gls can be of considerabie economic value because
they reward producers from a given geographical area for their long lasting investment
in informal innovation and in building up the reputation of a product. The protection of
Gls is of pérticular relevance for producers who invest in research and development for
high quality products with a long tradition behind them, whether in industrial‘qr in

Introduction

eographical indications (Gls) are intel-
lectual property rights which identify a
good as originating in a certain territory or
, a region where a given quality, reputation
or other characteristic is essentially attributable to
its geographical origin. In a knowledge-driven eco-
nomy, the role and significance of knowledge for
economic activities has fundamentally changed.
The dynamics of the economy are cbming to rest
on investments in physical capital and more and

more on learning or investment in knowledge

creation. One has to recognize that all economic
activity rests on knowledge, not only in a high-tech
society but also on the products and methods of

production in rural societies.

The new dimension of thé knowledge driven
society is that knowledge lies at the heart of growth
of a different order of magnitude than has been the
case historically. Knowledge is increasingly treated
as a commodity. It is packaged, bought and sold in
ways and to extents never seen before. The know-
ledge driven economy has increased the import-

ance of competitive strategies based on innovation

The views expressed here are the authors’ and do not necessarily reflect those of the European

Commission. ‘
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and proprietary knowledge. This has strong impli-
cations for intellectual property rights protection.
We are now living in an era where intellectual
property rights (IPRs) are considerably more
important than they were in the past. The change in
the structure of the industry implies on the one side
that the use of intellectual property is at the core of
knowledge creation, and that, on the other side,
intellectual property rights are increasingly impor-

tant to ensure a return on investment.

The world’s present IPR mechanisms were de-
signed to meet the needs of modern R&D based
industries. Technological knowledge in developed
countries is mainly the result of profit-based re-
search and is promoted by private firms. its focus
is on economically exploitable knowledge and
market potential. On the one hand, patents, trade-
marks and other established IPRs have been
adapted to satisfy this objective. On the other hand,
innovative processes are inevitably institutional-
ized by calls for a legal framework. Innovation in
this sense becomes a ‘formal’ procedure trying to

comply with given legal parameters.

Research and development in the industrialized
world falls under what is now defined as ‘formal in-
novation’. Knowledge, however, is often interlaced
with the agricultural, social and cultural structures
and long standing traditions of local communities.
Innovation which is not recognized within legal
structures is known as ‘informal innovation’.
Indeed, indigenous farmers and communities never
planned (or provided) for their knowledge to be
protected in a formal way. ‘Formal innovation’ is
based on the idea that innovation is the product of
individuals, whereas ‘informal innovation” belongs
to entire communities and therefore can hardly be
attributed to distinct individuals.

When specific knowledge has its origin in a

whole region it is impossible to determine priority

for recognizing and rewarding it, or to identify an

individual right-holder, since that knowledge has
already been shared and is public. The global com-
munity, therefore, needs to address the issue of es-
tablishing new legal structures for such informal
innovation and further develop those intellectual
property rights which already suit the particular
requirements of ‘informal innovation’ at an inter-
national level. Geographical indications (Gls) and
their protection is a suitable means to protect ‘infor-
mal innovation’, particularly because the right is re-
lated to the product itself and it does not depend on
a specific right-holder. As such, Gls are increasingly
being recognized as a tool for securing the link
between product quality, its methods of traditional

production and the region of geographical origin.

The economics of geographical
indications

Economic analysis would suggest market failure
as the rationale for Gl protection. Consumers are
unable to assess the quality of products on the
market. This is particularly the case with high-
quality goods, where information asymmetries
between sellers and buyers may prevent market
transactions. Together with trademarks, Gls are one

solution to this dilemma.

Producers from a certain geographical region
develop a reputation for quality over time. The
geographical indication helps consumers to dis-
tinguish between premium-quality and low-end
products. Trust in the geographical indication is the
reason why consumers may be willing to pay a
premium for products from that region. Free-riding
on the good reputation of the Gl good would
clearly create the risk of the region’s reputation
being undermined. As a consequence consumers
would be willing to pay less for GI quality goods
and producers would —from a socially optimal
point of view— underinvest in informal innovation
and in the development of products offering higher
quality and safety.

The

IPTS Report

Geographicadl
indications (Gls) and
their proteclion is «
suttable means 1o
protect “tnformal
nnovation’
particularly because
the vight is related 1o
the product itself mi?!
i does noi depend on

« specific vight-kolder

®@ IPTS. No.74 - JRC - Seville, May 2003




The IPTS Report

& Gis serve to protect
intangible assets

such as market
differentiation,
reputalion and quality
standards. Also, they
convey the cultural
tdentity of a nation,
region or specific areaq
without referring to one
specific producer in the

geographical region

The important
requirement under the
definition of u GI under
the TRIPS Agreemend is
that products identified
by a GI have « certain
quality, reputation or
other characteristic
which is essenlially

atiributable to the

geographical origin of

the goods they identify

The Agreement on

Trade-Related Aspecis of

Intellectual Property
Rights (TRIPS
Agreement) includes
three articles dealing
‘ with Gls

Unlike other forms of intellectual property right
protection, the protected good, i.e. product quality,
is not a public good but typically a private good.
Preventing free-riding on reputation and quality is
socially desirable. G protection does not prevent
manufacturers from other regions to produce the
same kind of product, it only prohibits them to sell
it under the same geographical indication. Conse-
quently, product markets with Gl protection re-
main competitive vis-a-vis the product category.

Potential benefits of Gl protection are, firstly that
with the absence of counterfeiting, legitimate pro-
ducers can expand sales, allowing them to achieve
economies of scale. Secondly, Gls essentially
contribute to product safety as producers can more
easily be identified and held responsible for their
products. Thirdly, Gls can encourage informal inno-
vation. Producers with a solid reputation of high
quality products are more likely to invest conti-
nuously in upgrading their product portfolio to main-
tain competitive edge (Fink, Smarzynska, 2002).

Gls are of highest importance for ‘all kind
of products and methods of production. Traditional
goods produced using low technology production
processes such as ‘Hereke’ for carpets ‘Basmati’ for
rice and ‘Ulmo’ for honey, and many more!, are of
particular interest for developing countries. Gl pro-
tection covers also medium tech goods such as
‘Jena’ for glass and ‘Swiss’ for watches. For all dif-
ferent types of products and their production tech-
nologies, Gls serve to protect intangible assets such
as market differentiation, reputation and quality
standards. Gls indeed convey the cultural identity
of a nation, region or specific area without referring
to. one specific producer in the geographical re-
gion. They make it possible to add value to the
natural riches of a country and to the skills of its
population, and they give local products a dis-
tinguishable identity. They are not the only means
to establish a good reputation with consumers but
they ‘are an important means for complying with
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high quality standards and for meeting consumers’
expectations with confidence (OFCD, 2000).

Regrettably, the protection of Gls at the inter-
national level is far from being adequate. Except
for wines and spirits, it is all too easy to misuse Gls.
The case of Basmati rise is perhaps a good illus-
tration? (see Watal, 2001).

Convinced of the economic benefit inherent in
Gls, many countries around the world, among
them many developing and least-developed coun-
tries, but also the European Union, EFTA member
states and many Central and Eastern European
countries are actively working within the World
Trade Organization (WTO) to have the existing
protection granted by the TRIPS Agreement to Gls
for wines and spirits extended to cover Gls iden-

tifying all products3.

Protection for geographical indications
under the TRIPS Agreement

Current protection

With the signature of the Agreement on Trade-
Related Aspects of Intellectual Property Rights
(TRIPS Agreement) on April 15, 1994, the inter-
national regulatory framework for geographical
indications improved. For the first time, countries
agreed on a definition for Gls and on an inter-
national dispute settlement mechanism. In Part I,
Section 3, of the Agreement, there are three Art-
icles dealing with Gls:

e Article 22 (definition of Gls and standards of
protection);

 Article 23 (additional protection for wines and
spirits);

e Article 24 (requirements for future negotiations

and exceptions).

The important requirement under the definition
of a Gl under the TRIPS Agreement is that products



identified by a Gl have a certain quality, reputation
or other characteristic which is essentially attribu-
table to the geographical origin of the goods they
identify. Article 22 protection applies to Gls for all
products and protects them against all uses that are
misleading to the public or which constitute an act
of unfair competition. The additional level of pro-
tection under Article 23.2 protects wines and spirits
even when the Gl is used in translation or accom-
panied by expressions such as “kind”, “type”,
“style”, “imitation” or the like. Article 23 offers pro-
tection whether or not there is the risk the public
being misled or the presence of an act of unfair
competition, which is beyond the general protec-
tion provided by Article 22. To make the distinction
clear, under Article 22, designations such as “Ro-
quefort cheese, produced in Norway” or “Hereke

carpets, made in U.S.A.” are currently permissible?.

Extension

In the June 2002 session of the WTO/TRIPS
Council, several WTO Members (Bulgaria, Cuba,
Cyprus, the Czech Republic, the European Com-
munity Member States, Georgia, Hungary, Iceland,
India, Kenya, Liechtenstein, Malta, Mauritius,
Pakistan, Romania, the Slovak Republic, Slovenia,
Sri Lanka, Switzerland, Thailand and Turkey)
tabled a communication describing the main ele-
ments for addressing the issue of extension of the
additional protection of Article 23 to Gls for all
products.> In this communication they made three
proposals:

+ The protection of Article 23 of the TRIPS Agree-
ment should apply to the Gls for all products.
The multilateral register to be established
should be open for Gis for all products. Such a
system would assure increased predictability,
reverse the burden of proof and put the legit-
imate users in a better position in enforcement
proceedings.

» The exceptions contained in TRIPS Article

24 should apply mutatis mutandis. ‘Extension’

would not affect the current use of names
which coincide with protected Gls, provided
that such use conforms to the TRIPS Agreemént.

Extending the additional protection for wines
and spirits under the TRIPS Agreement would lead

"to a satisfactory and balanced international

minimal level of protection for the Gls of all pro-
ducts (Addor, Grazioli, 2002).

Advantages and disadvantages
of extension

Effects on producers

Opponents of extended protection for all Glsé
argue that such conditions would effectively be
protectionism. In their view, Gls are a means to
close off future market access opportunities for
emerging industries. Gls would impose serious
trade restrictions in new. and emerging dairy and
processed agricultural industries. Viewed from a
negative point of view, one could even argue that
the free and fair imitation of Gl-protected products
would enhance the intrinsic value of the original
good. ‘Extension’ would also cause significant
costs to producers who-have been legally using a

specific Gls and suddenly have to give it up.

The use of Gls by others than the original
producer, even by adding delocalizing expressions
like ‘made in’, ‘imitation’, ‘style’ or ‘type’ contrib-
utes to the risk of a GI becoming generic which
consequently could seriously harm the original
producer. The eliminating opportunities for. free-
riding on the one hand must be balanced against
market expansion possibilities for original' pro-
ducers on the other. A full level of protection will
raise market entry barriers and will provide access
to new and lucrative trade opportunities in emerg-
ing markets. However, Gls have no exclusive char-
acter with respect to production: Anyone outside

the designated area can still produce and sell the
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IPTS Report

A number of countries
recently proposed that
Avticle 23 of the TRIPS
agreement, which
cu,’rre?’z,tly protects Gls
in the case of wines and
spirits only, should be
extended to all products

Opponents of extended
protection for all GIs
argue that such
conditions would
effectively be
protectionism. In their
view, GIs are a means
to close off future
mavrket access
opportunities for

emerging industries...

...however, GIs have no
exclusive character with
respect to produciion:
Anyone outside the
designated area can
still produce and sell the

goods in question, just

under another name

®© IPTS, No.74 - JRC - Seville, May 2003




The I1PTS Report

28 2o

~
N
£4

F -

e
&
~ Although opponerils
of ‘extension’ for all
goods heave argued
that it would reduce
compelition, encourage
Mmonopoly positions
Jor producers and,
conseguenily, raise
conswiner piices, whal
matters are long-term
effects and the
guaraniee of sustainable

and fair competition

Re-labelling would

not be a wide-spread

consequence of

‘extension’ due to the
exceplions provided
wnder Avticle 24 of the
TRIPS agreement.
‘Fatension' is first and
Soremost an effort lo
Tmprove the protection
of geographical
indicalions for the
Suture

Introducing extension,
would not imply
setting up of ary new

mechanisms or scheme

of protection and dat ihe

same time achieves cost
savings for judicial and
administrative

authorities

goods in question, just under another name i.e.
not "using the original geographical indication
(Rangnekar, 2002).

With ‘extension’, protection is not limited to
cases where the abusive use of the Gls misleads the

public or constitutes an act of unfair competition. it

will suffice to prove that the products using abu-

sively the Gl do not have that origin.

Effects on Consumers

Some delegations in the WTO negotiations
have argued that ‘extension’ for all goods would
reduce competition, encourage monopoly posi-
tions for producers and, consequently, raise con-
sumer prices. In addition, search and transaction
costs would increase and consumers would be
confused by re-naming and re-labelling of pro-
ducts. This argumentation is short-sighted. What
matters are long-term effects and the guarantee of
sustainable and fair competition. In this respect,
the attribution of a better level of protection to
all goods would establish a clearer solution. Re-
labelling would not be a wide-spread consequence
of ‘extension’ due to the exceptions provided under
Atticle 24 of the TRIPS agreement. ‘Extension’ is
first and foremost an effort to improve the pro-
tection of geographical indications for the future.

Extension would facilitate consumers’ choice
since they would be assured that products using a
Gl actually originate from where the Gl indicates.
Consumers would be free to decide whether to buy
a product with a specific geographical origin and
a Gl indicating specific characteristics and quality,
or to buy a similar, maybe cheaper product, which
however does not share the same geographical indi-
cation/characteristics. Extension, however, would
ensure that they can trust in their choice when opt-
ing for a product using a GI. In the long run, pro-
ducts will compete on their own merits under their

own name and their own geographical indication.

@ [PTS, No.74 - JRC - Seville, May 2003

Administrative costs and burdens

Delegations to the WTO with a critical attitude

towards ‘extension’ fear that it would require sub-

stantial re-labelling of products, resulting in admin-
istrative ‘costs and confusion for consumers. Pro-
ponents of ‘extension’ on the other hand, claim that
‘extension’ would not lead to a need for substantial
change or re-labelling. The exceptions contained
in Article 24 would apply to ‘extension’ just as they
currently do for Gis for wines and spirits today.
They take due account of hitherto existing good
faith use of Gls for products without the relevant
origin. If, however, such use happened in a bad
faith with the intention to “free-ride” on the repu-
tation of a Gl, it would not qualify for an exception
under Article 24. The obligation to re-label the
product would be apprbpriate. The economic
long-term benefits of extending the more effective
protection of Gls to all products would clearly in
any case outweigh the costs for the few cases
where re-labelling might be necessary (Rangnekar,
2002). The second administrative concern re-
garding producers outside the Gl region regards
extensive examinations to determine the right to
use a Gl. ‘Extension’ would eliminate such legal
uncertainty (Addor, Grazioli, 2002): A simple test
by the court of whether a product comes from the
place and whether it has the quality designated by
the Gl will be sufficient.

In this way ‘extension’ supports transparency
and at the same time achieves cost savings for ju-
dicial and administrative authorities. Introducing
extension, would not imply setting up of any new
mechanisms or scheme of protection. Thus, on the
one side, the fear of a too high administrative
weight coming up with the protection of Gls under
Art 23 is exaggerated. However, it could well
reduce litigation costs. Unlike Article 22, Article 23
does not require evidence of the public being
misled nor the proof of an act of unfair competition

and would thus exclude the undesirable result that



different judges would come to diverging results
with their discretionary tests.

Developing countries

Gl protection is unlikely to be detrimental
to low-income countries, since it does not prevent
the development of substitute goods. On the con-
trary, Gls are expected to have a positive impact on
developing countries, by increasing the amount of
information available to consumers, encouraging
investment in quality and reputation, contributing
to economies of scale and promoting a production
culture of quality and innovation. It is thus frequent-
ly argued that developing countries will-proportio-
nally carry a greater burden in the implementation
and administration of new laws of Gl protection
because they start at a lower legal and administra-
tive level. Developing countries, however could
benefit most from an effective protection of Gls
(Escudero, 2001). Gls contribute in a positive way
to a business-friendly investment climate. They
have features that respond to the needs of indi-
genous and local communities and farmers (Escu-
dero, 2001) because they are based on collective
traditions and decision-making processes. They

reward the preservation of traditional products

while allowing for continued evolution and they

emphasize the relationship between human efforts,

culture, land, resources and environment.

Gls could be an efficient tool to promote manu-
facturing of local products, they could help
establish market differentiation and provide access
to a very specific group of consumers. Secondarily,
they could also be an indirect tool to promote
tourism by increasing visibility and awareness of
exotic products from the regions identified by the
Gl. (Vivas-Eugui, 2001). Efficient protection would
serve to support a marketing tool which allows
developing countries to sell their agricultural,
handicraft and artisan production on a worldwide

level by guaranteeing that abuses, such as the ones

shown in the Basmati rice case mentioned earlier
cannot take place. ‘Extension’ could be a special
means to foster the development of local rural
communities in developing countries (Blakeney,
2001) and it would give them the oppoftunity to
sell their goods on a much broader scale than the

national or regional level.

Conclusion

In an increasingly globalized economy, geogra-
phical indications serve to protect intangible assets
such as market differentiation, reputation and quality
standards. They guarantee a production culture pro-
moting and sustaining informal innovation. Products
identified with Gls are not designed to be sold as
commodity goods nor to have a hegemonic prepon-
derance in the market; they simply represent high
quality goods on the market. In addition, they con-
vey the cultural identity of a nation, region or loca-
lity, and add a human dimension to goods, which
are increasingly subject to standardized production

for mass consumption (Downes, Laird, 1999).

There is no logical, legal, economic or systemic
reason for not protecting Gls for products other
than wines and spirits. An extended protection of
Article 23 to all Gls under the TRIPS Agreement
would represent a major progress because:

o Legitimate producers and manufacturers in de-
veloped and developing countries alike would
no longer have to fear that other producers
could free-ride on the reputation of the Gl in an
exploitable manner. At the same time, it would
facilitate the procedures of enforcing the pro-
tection of Gls. Thus, it would ensure better op-
portunities for the commercialization of the
relevant products;

« Extending the scope of the additional protection
of Article 23 to all Gls could be particularly
attractive for indigenous and local communities

and farmers. Giving them collectively the ex-

clusive right to use a specific designation would
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enable them to benefit from this legal instru-  The improved protection of geographical indica-
ment for the protection of certain of their trad-  tions for all products on the level granted at present
itional products: those that owe their charac-  for wines and spirits, would promote informal in-
teristics essentially to their geographical origin;  novation, and would create trade and investment

advantages, in particular for developing and devel-
As mentioned above, there is no reason why GI oped countries which depend on exports of pri-

protection should apply only to wines and spirits.  mary commodities.

Heyworids
geographical indications, developing countries, WTO, TRIPS Agreement, extension of additional protec-
tion of Article 23 TRIPS to all products, traditional products

Rotes

1. More: “Danablu”, “Gorgonzola”, “Roquefort”, “Manchego” for cheese, “Libecker” for marzipan,
“Basmati” for rice, “Idaho” or “Lapin Puikula” for potatoes, , “Antigua” or “Mocha” for coffee, “Ceylon”
or “Long Jin” for tea, “Toscano” or “Olympia” for olive oils, “Bordeaux”, “Chianti”, “Napa Valley”,
“Coonawarra” for wines, “Havana” for tobacco, “Shetland” for wool, “Bukhara”, “Diiren” for carpets,
“Limoges” or “Meissen” for porcelain, “Talavera”, or “Arita” for ceramics, “Glashiitter” for watches,
“Solingen” for cutlery, “Waterford” or “Baccarat” for crystal ware.

2. Basmati rice exports amount to $350 million for India and $250 million for Pakistan; these exports might
be affected if a non-local version obtains market permission under the designation of Basmati rice and
establishes itself in third country markets,

3. See e.g. the communications of these countries in favour of Gl ‘extension’: WTO document IP/C/W/353,
IP/C/W/308/Rev.1, IP/C/W/247/Rev.1, IP/IC/W/204/Rev.T and WT/MIN (01)/W/11. All these documents and
an update of the state of discussion on Gl ‘extension’ can be found at
http://www.ige.ch/E/jurinfo/j104.htm and http://www.wto.org/english/docs_e/docs_e.htm

4. Since they do not fall in the wines and spirits category.

5. See WTO Doc. IP/C/W/353 of June 24, 2002, to be found at

http://www.ige.ch/E/jurinfo/j104.htm and http://www.wto.org/english/docs_e/docs_e.htm

6. Mainly member states of the Cairns Group (in particular, Argentina, Australia, Canada, Chile, Guate-
mala, New Zealand, Paraguay, and the United States. See WTO Doc. IP/C/W/289 of 29 June, 2001 and
IP/C/W/386 of 8 November, 2002 to be found at http://www.wto.org/english/docs_e/docs_e.htm

7. A study by the Swiss Institute IHA shows that consumers pay much attention to the geographical origin
of products at the time of purchase. When buying wine, for example, the place of origin remains the most
important purchasing criterion; it accounts for 45% of the decision to purchase, compared with 25% for
the price, 11% for the vintage, 10% for the type of grape, 4% for the label, 4% for the producer and 1%
for bottle shape; see Olszak, 2001, 5.
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